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they wish to preserve their right to invoke the attorney-
client privilege in any subsequent government inquiry, 
action or other civil or criminal litigation, and must 
carefully delineate the often blurred lines among 
investigations that are conducted for purely business 
purposes, purely legal purposes, or for a mix of both legal 
and business purposes. 

Recent case law developments suggest that to retain the 
attorney-client privilege and to defeat possible challenges 
in New York, corporations should, among other things, 
understand the scope of the investigation, identify the 

Today’s heightened regulatory enforcement 
environment – a by-product of corporate scandals 
and the 2008 financial crisis – mandates more than 

ever that corporations conduct internal investigations, 
audits, and risk assessments. In addition to legally 
mandated disclosure requirements, corporations may 
decide to conduct routine investigations pursuant to 
contractual obligations, i.e., government settlement 
agreements and implementation of internal policies to 
assess possible employee misconduct. When conducting 
any investigation, corporations must remain vigilant if 



12  |  February 2016  |  NYSBA Journal

and legal purposes, it has not yet had the occasion to 
consider the relationship between business and legal 
purposes and its implications for the attorney-client 
privilege. 

D.C. Circuit Leads the Way
Endeavoring to address the question left unanswered 
in Upjohn, the D.C. Circuit in In re Kellogg Brown & 
Root, Inc.5 unanimously articulated the proper test in 
determining whether the attorney-client privilege applies 
to corporate communications when business and legal 
purposes are concurrently served. That is, an attorney-
client communication is protected so long as “one of the 
significant purposes” of the communication is to obtain 
or provide legal advice, even if it is not the only purpose.6 

In Kellogg Brown, a former Kellogg Brown & Root (KBR) 
subcontractor filed a False Claims Act claim alleging KBR 
defrauded the U.S. government by accepting kickbacks. 
The subcontractor sought documents related to KBR’s 
prior internal investigation into the alleged illegal 
activities. KBR withheld the documents and asserted 
that the investigations were conducted pursuant to 
KBR’s internal control system, Code of Business Conduct 
(COBC), implemented by in-house counsel. Applying a 
“but for” formulation, the district court concluded that 
the internal investigation resulted from KBR’s need to 
comply with government regulations and corporate 
policy, rather than to obtain legal advice.7 

The D.C. Circuit reversed the district court’s privilege 
ruling. The D.C. Circuit initially noted that the facts 
presented were not materially distinguishable from 
Upjohn. Comparing the COBC investigations to the 
investigation conducted in Upjohn, the circuit court 
held that (1) the distinction between in-house and 
outside counsel in conducting internal investigations 
is not determinative; (2) non-attorneys may conduct 
interviews during internal investigations so long as the 
investigations are conducted at the direction of attorneys; 
and (3) there are no magic words that a company must 
use in order to gain the benefit of the privilege so long as 
the employees know that an investigation of a sensitive 
nature is occurring and that the information disclosed 
will be protected. 

Ultimately, appreciating the possible eradication 
of the attorney-client privilege within the context of 
internal investigations that would result from a contrary 
holding, the appellate court maintained that the “but 
for” analysis was incompatible with the jurisprudence of 
attorney-client privilege. Recognizing that attorney-client 
communications may serve dual purposes – business 
and legal – the D.C. Circuit articulated the “primary 
purpose” test for determining whether a communication 
is privileged: “Sensibly and properly applied, the test 
boils down to whether obtaining or providing legal 
advice was one of the significant purposes of the attorney-
client communication.”8 Thus, the D.C. Circuit maintains 

purpose(s) of the investigation, involve counsel in the 
investigation and communicate the confidential nature 
of the investigation to employees. Because investigations 
are often conducted on an expedited schedule, companies 
should have an internal investigation process in place, 
which preserves the attorney-client privilege from the 
outset. 

Upjohn and Its Progeny
A keystone of the attorney-client privilege is that 
for the privilege to apply to a communication, the 
communication must have been made for the purpose 
of obtaining legal advice. But when investigations are 
conducted for multiple purposes involving business and 
legal concerns, will the attorney-client privilege attach to 
the communication? 

Upjohn Co. v. United States1 remains the leading case 
on attorney-client privilege in the corporate context. 
Extending the attorney-client privilege to corporate 
communications, the Supreme Court in Upjohn 
summarily ruled that the privilege protected interview 

notes and memoranda (1) prepared and collected by 
in-house counsel (2) as part of a factual investigation 
to determine the nature of alleged illegal activities and 
to enable in-house counsel “to be in a position to give 
legal advice to the company” in light of the fact that (3) 
the interviewed employees were “sufficiently aware” of 
the legal purpose and confidentiality surrounding the 
investigation.2  

In support of its holding, the Court observed that 
the purpose of privilege is “to encourage full and frank 
communication between attorneys and their clients and 
thereby promote broader public interests in the observance 
of law and administration of justice.”3 Accordingly, 
“the privilege exists to protect not only the giving of 
professional advice to those who can act on it but also the 
giving of information to the lawyer to enable him to give 
sound and informed advice.”4 While the Supreme Court 
impliedly recognized that corporate counsel may need 
to take measures, such as internal control programs, to 
comply with regulatory legislation and corporate policy 
even before a legal action arises, the Court declined 
to specifically comment on whether an investigation 
can have more than one purpose or whether the legal 
purpose must predominate over any other purpose. 
Moreover, though the Court readily acknowledged that 
investigations may concurrently serve business-related 

Upjohn Co. v. United States remains 
the leading case on attorney-client 
privilege in the corporate context. 
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report. While General Motors disclosed the report during 
discovery of the multi-district proceeding, it withheld the 
materials underlying the report, which were the subject 
of the parties’ dispute. Despite the parties’ arguments 
as to the predominant purpose of the investigation and 
related memoranda, the district court deferred to Kellogg 
Brown and Upjohn in concluding that General Motors 
demonstrated “that the provision of legal advice was a 
‘primary purpose’” of the communications reflected in 
the memoranda.17 

New York State Courts Trail Close Behind 
In New York, the attorney-client privilege is governed by 
Civil Practice Law & Rules 4503 (CPLR), which is rooted 
in common law.18 Section 4503(a) of the CPLR provides 
that a privilege exists for confidential communications 
made between attorney and client in the course of 
professional employment.19 Like the Second Circuit, the 
New York courts require that for privilege to apply “the 
communication from attorney to client must be made ‘for 
the purpose of facilitating the rendition of legal advice or 
services, in the course of a professional relationship.’”20 
Specifically, the “communication itself must be primarily 
or predominantly of a legal character.”21

To satisfy the primary purpose test, courts contemplate 
the type of advice sought or rendered. That is, “[t]he fact 
that business advice is sought or even given does not 
automatically waive the privilege, where the advice given 
is predominantly legal, as opposed to business, in nature. 
However, the privilege does not extend to business 
advice, even if provided by an attorney.”22 Thus, while a 
lawyer’s communication to a client may include business 
advice in its legal analysis, courts will look at the full 
content and context of the communication to determine 
whether it was made in order to render legal advice.23 

Presently, in New York, though business advice may be 
sought, the legal character of the communication must 
predominate over any business concerns for the privilege 
to apply. 

For instance, in Spectrum Systems International 
Corporation v. Chemical Bank, the N.Y. Court of Appeals 
found that a law firm’s report to a corporate client was 
predominately of a legal character despite the fact that 
the report integrated facts of a business nature and 
“suggest[ed] measures to prevent future corruption.” 
The Court of Appeals held that attorney-client privilege 
cannot be narrowly defined because that is “at odds 
with the underlying policy of encouraging open 
communication[,] poses inordinate practical difficulties 
in making surgical separations so as not to risk revealing 
client confidences[, and] denies that an attorney can have 
any role in fact-gathering incident to the rendition of legal 
advice and services.”24 Thus, after reviewing the report 
and the record, the court held that the communication 
was privileged because any business-related issues were 
integrated with the “law firm’s assessment of the client’s 

that the primary purpose test will be satisfied as long 
as rendering or obtaining legal advice is identified as a 
significant purpose. 

Second Circuit on the Right Track
While the D.C. Circuit’s decision is not binding on New 
York courts, there is a willingness on the part of the Second 
Circuit to employ a somewhat more flexible standard to 
meet the continually changing demands of corporate 
and regulatory compliance. Endorsing the Supreme 
Court’s rationale, the Second Circuit acknowledged 
that the attorney-client privilege often “accommodates 
competing values.”9 That is, while the purpose is to 
encourage attorneys and their clients to communicate 
fully and frankly, the availability of sound legal advice 
inures to the benefit not only of the client who wishes 
to know his options, “but also of the public which 
is entitled to compliance with the ever growing and 
increasingly complex body of law.”10 Correspondingly, 
the Second Circuit maintains that the “primary” or 
“predominant purpose” standard applies in assessing 
whether the attorney-client privilege protects certain 
documents.11 While “primary” and “predominant” are 
used interchangeably, the standard remains the same – 
“whether the predominant purpose of the communication 
is to render or solicit advice.”12 

In County of Erie, the Second Circuit Court of Appeals 
observed that the privilege “is not lost merely because 
relevant nonlegal considerations are expressly stated in 
a communication which also includes legal advice.”13 
Nonetheless, rendering and soliciting legal advice must 
be the predominant purpose of the communication. 
The predominant purpose is assessed “in light of the 
advice being sought,” the “overall needs and objectives 
that animate the client’s request for advice,” as well as 
the capacity that the lawyer serves.14 For instance, the 
court commented that in the corporate context, in-house 
lawyers “are more likely to mix legal and business 
purposes” and that a lawyer’s “dual legal and non-legal 
responsibilities may bear on” the purpose of a particular 
communication.15 

Though the Second Circuit has not yet had the 
occasion to address whether a communication may 
have more than one predominant purpose, a recent 
decision from the Southern District of New York held 
that Upjohn and its progeny only requires a showing 
that legal advice serve a primary purpose.16 The district 
court case, General Motors Litigation, echoes the facts 
presented in Kellogg Brown. Therein, General Motors, the 
defendant in the multi-district proceeding, announced 
a recall of its vehicles based on an ignition switch 
defect. Shortly thereafter, General Motors retained a law 
firm to conduct an internal investigation concerning the 
defect and delays in pursuing the recalls. As part of the 
investigation, lawyers reviewed documents, interviewed 
former and current employees, and produced a written 



the confidential nature, if any, of the investigations. 
By identifying the purposes served, corporations and 
counsel will have the opportunity to ultimately structure 
the investigations in a manner that ensures that privilege 
not be lost. 

The identification of the purposes of an investigation 
also permits in-house counsel to determine the role that 
they are serving. Where in-house lawyers may mix legal 
and business functions and perform legal and non-legal 
responsibilities, it is advisable that in-house lawyers and 
corporate officers identify the legal role that in-house 
lawyers will play in conducting interviews as well as 
other investigation-related activities. 

It is also advisable to counsel, namely in-house 
counsel, to specifically document the legal purpose of 
the investigation or any legal advice that is rendered. 
While it has not yet been litigated, and this is certainly 
not the be-all and end-all, companies should consider 
updating internal handbooks and policies to explicitly 
state that any and all internal investigations, including 
but not limited to audits and risk assessments, are to be 
conducted at the direction of counsel for the purpose of 
seeking legal advice. 

Discretionarily Employ Outside Counsel 
As a preliminary matter, the involvement of outside 
counsel is not a necessary predicate for privilege to apply. 
Likewise, the status of in-house counsel does not dilute 
the attorney-client privilege. For instance, in Kellogg 
Brown, the circuit court explicitly held that inside legal 
counsel “is fully empowered to engage in privileged 
communications.”28

Nonetheless, for in-house counsel to fully effectuate 
their role, in-house counsel must recognize that they 
must act within their legal capacity when conducting 
the investigation. This, again, goes to the purpose of the 
investigation and the advice that is being sought from the 
lawyer – business versus legal – to serve the client. Because 
the responsibility of in-house counsel encompasses both 
legal and non-legal functions, it is key that in-house 
lawyers appreciate the dual role that they play and take 
the opportunity to identify the predominant purposes of 
the investigation prior to its commencement. 

Ensure That Counsel Actively Plays Its Part
While the presence of in-house counsel or outside 
counsel is not determinative as to the scope of privilege, 
counsel – not managerial personnel or employees – 
should commence internal investigations and audits. 
This requirement is generally satisfied when a lawsuit is 
anticipated. However, in practice it is often the managerial 
personnel of the Human Resources Department that 
first learn of any allegations of misconduct pursuant to 
internal handbooks and policies, or designated personnel 
that may discover misconduct through a designated 
channel, such as a hotline. Although it may be impractical 

legal position, and [thereby] evidence[d] the lawyer’s 
motion to convey legal advice.”25  

Contrastingly, in Ford v. Rector,26 the state appellate 
division held that privilege did not extend to an 
investigation directed by attorneys because it found that 
counsel solely assisted the company in internal business 
operations and did not render any legal advice. After 
reviewing the withheld documents in their full content and 
context, the court concluded that the documents did not 
contain “any legal analysis or legal opinions.”27  

A Steady Pace Wins the Race: Tips to  
Maintain the Privilege
While Kellogg Brown provides a more favorable and 
suppler approach for corporations conducting internal 
investigations, it is not yet established in New York that an 
attorney-client communication will be privileged where 
the provision and solicitation of legal advice constitutes 
“one of the significant purposes” of the communication. 
Corporations, therefore, must diligently and thoroughly 
take steps to effectively ensure that privilege attaches at 
the inception of the investigation and endures until the 
investigation is fully concluded. To ensure that privilege 
applies, counsel should not only prudently monitor court 
decisions, but should be quick to adapt their practices 
and consider employing the following measures in their 
internal practices: 

Identify the Purpose(s) of the Internal Investigation 
A persistent issue in the application of the attorney-client 
privilege in a corporate setting, and particularly with 
regard to in-house counsel, relates to the requirement 
that the purpose of the communication be to secure 
legal advice. Before conducting an investigation, 
corporations and counsel should identify the purposes of 
the internal investigation. Not only will doing so protect 
the corporation if suit follows, but it will also compel 

companies and counsel to 
discuss the possibility 

of litigation and 
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communicated the substance of the Upjohn Warning and 
the employees and other involved parties understood the 
ramifications of the investigation. 

Conclusion
From start to finish, it is important to make sure that 
counsel who direct the investigation take additional 
precautionary measures to safeguard privilege since 
investigations are increasingly being sought and 
commenced with both legal and businesses purposes. 
While courts are willing to uphold privilege despite the 
mix of legal and business issues, it must be emphasized 
that the structure of the investigation be primarily focused 
on the legal issues at hand. Also, corporations that 
employ in-house counsel to direct internal investigations 
should strongly consider retaining outside counsel to 
ensure that a legal purpose is being served. Providing 
a fresh perspective, outside counsel can assist in-house 
counsel in directing the investigation and ensure that the 
legal purposes of the investigation predominate over any 
business purpose.  n
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to involve a lawyer with every complaint of misconduct, 
companies should implement a policy that directs 
counsel to initiate and direct the investigation once it is 
determined that a formal investigation will be launched. 

It is also critical that counsel be involved throughout 
the important stages of the investigation, and where 
counsel is not directly involved, any conduct by non-
attorneys should be at the direction of counsel. This is 
important when non-attorneys or investigators conduct 
witness interviews or other investigative work. It is 
also recommended that counsel or corporate policy 
provide advance authorization with respect to the 
role and conduct of the non-attorney throughout the 
investigation. Any memorandum that authorizes the type 
of involvement of non-attorneys and demonstrates that 
the conduct be supervised or directed by counsel will 
help to defeat challenges to privilege. 

Disclose the Confidential Nature of the Investigation 
To preserve privilege, courts will also require counsel and 
companies to inform involved parties, such as employees, 
to be sufficiently aware that (1) an investigation is 
being conducted for a legal purpose and (2) that such 
communications to counsel or counsel’s agents should 
be kept confidential. This is also referred to as the Upjohn 
Warning. 

Courts have held that while companies need not use 
“magic words” to convey the Upjohn Warning, their 
employees must be made to understand the nature of 
the investigations. Though this warning may be orally 
communicated, it is in the best practice of the corporation 
to include a standard provision in the company’s 
handbook or internal policies, distribute routine 
acknowledgement forms with respect to any updates or 
amendments made to the handbook or internal policy, 
send out an interoffice memorandum to all employees 
involved in the investigation explaining the confidential 
nature of the investigation, and direct counsel and non-
attorneys directed by counsel to orally communicate 
the warning at the start of every interview or in-person 
communication. Likewise, companies should implement 
a procedure to ensure and demonstrate in writing that 
any and all involved employees understand the nature 
of the investigation. Electronic surveys or handwritten 
acknowledgement forms are simple ways for corporations 
to obtain employee signatures and memorialize that an 
employee was informed and understood the nature of 
the investigation. 

Such communications should be conveyed prior to the 
commencement of any investigation. Otherwise, it will be 
difficult for the company to show that the employee had 
a contemporaneous understanding of the confidential 
nature of the investigation. 

As such, if privilege is challenged, it will be in 
the best interest of corporations if companies have 
written documentation showing that they effectively 


